Unite© States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark OfTice 

Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 223 13-1 450 
www.iispto.gov 



APPLICATION NO. 


FILING DATE 


FIRST NAMED INVENTOR 


ATTORNEY DOCKET NO. 


CONFIRMATION NO. 


09/605,001 


06/27/2000 


Gary Karl in Michel son 


101.0044-04000 


5171 



22882 7590 03/23/2004 

martin & FERRARO, LLP 
1557 LAKE O'PINES STREET, NE 
HARTVILLE, oh 44632 



EXAMINER 



BROWN, MICHAEL A 



ART UNIT 



PAPER NUMBER 



3764 

DATE MAILED: 03/23/2004 



/ ^ 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 



Office Action Summary 



Application No. lSKni(8) ^ " 

Examiner ^ " ' I Group Aft Unit 



— The BMIUNG DATE of this communication appears on the cover sheet beneath the correspondence address — 
Period for Reply ^ . 

ASHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE / MQNTH(S) FROM THE MAIUNG DATE 

OF THIS COMMUNICATION. 

- Extensions of time may t>e available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed after SIX (6) MONTHS 
from the mailing date of this communication. 

- If the period for reply specified atx)ve is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, such period shall, by default, expire SIX (6) MONTHS from the mailing date of this communication . 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

Status ' 



□ Responsive to communication(s) filed on 

□ This action Is FINAL. 

□ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is ciosed in 
accordance with the practice under Ex parte Quayle, 1935 CD. 1 1; 453 O.G. 213. 

Dlsposjjtion of Claims 

I9Xlaim(s) '. — 1 ^ — ^3 ^ is/are pending in the application. 

Of the above claim(s) is/are withdrawn from consideration. 

□ Claim(s)- : is/are allowed. 

□ Claim(s) is/are rejected. 

□ Claim(s) Is/are objected to. 

— are subject to restriction or election 

requirement. 

Application Papej^ 

□ See the attached^otjce of Draftsperson's Patent Drawing Review, PTO-948. 

□ The proposed drawing cbFce|Ction, filed on is □ approved □ disapproved. 

□ The drawing(s) filed on : is/are objected to by the Examiner. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. § 11 9 (a)-(d) 

□ Aclcnowledgment is made of a claim for foreign priority under 35 U.S.C. § 11 9(a)-(d). 

□ All DSome* DNone of the CERTIFIED copies ofthe priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) . 



□ received in this national stage application from the International Bureau (POT Rule 1 7.2(a)). 

•Certified copies not received: 

Attachment(8) 

□ Infomuition Disclosure Statement(s), PTO-1 449, Paper No(s) □ Interview Summary. PTO-41 3 

□ Notice of Reference(s) Cited. PTO-892 □ Notice of Infomfial Patent Application, PTO-1 52 

□ Notice of Draftsperson's Patent Drawing Review, PTO-948 □ Other 
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^'^^^^ Part of Paper Hq.J_L. 



ni.8. OPO: 189S464-457yg7605 



Application/Control Number: 09/605,001 Page 2 

Art Unit: 3764 

Election/Restrictions 

Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 105-129, drawn to a method for performing a surgical procedure 
and an apparatus for performing the surgical procedure, classified in class 
606, subclass 61 . 

II. Claims 130-132, drawn to a method of maintaining distraction of a spinal 
disc space, classified in class 128, subclass 898. 

Inventions Group I and Group II are unrelated. Inventions are unrelated if it can 
be shown that they are not disclosed as capable of use together and they have different 
modes of operation, different functions, or different effects (MPEP § 806.04, MPEP § 
808.01 ). In the instant case the different inventions the second group can be used to 
cut a space into a vertebrae to remove a disc without using Group I. 

Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art as shown by their different classification, restriction 
for examination purposes as indicated is proper. 

Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art because of their recognized divergent subject 
matter, restriction for examination purposes as indicated is proper. 

Because these inventions are distinct for the reasons given above and the 
search required for Group I is not required for Group II, restriction for examination 
purposes as indicated is proper. 

Conclusion 



Application/Control Number: 09/605,001 



Pages 



Art Unit: 3764 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael Brown whose telephone number is 703-308- 
2682. The examiner can normally be reached on 5:30 am-4:00 pm Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nicholas Lucchesi can be reached on 703-308-2698. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



M. Brown 
March 18, 2004 
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